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;GLIGENCE — REAL PROP- 


ask a clerk from its cancellation 
department what a certain yel- 


low sheet marked “Notice of 
Cancellation” was. The question 
was objected to on the ground 


the paper was admittedly a copy 
No demand to produce was made 
on the plaintiff. This im- 
portant because it was not to be 
expected that plaintiff had the 


Is not 


original paper. But the defend- 
ant had laid no foundation for 


the admission of secondary evi- 
Defendant made no effort 
the original No 
subpoena duces tecum had been 


dence 


to secure notice 


erved on Webb though he was 
brought into court by defendant 

witness. Secondary evidence 
annot be used unle the ab 
ence of the original is accounted 
for or a reasonable degree of 
effort has been used to procure 
t. There was no error in the 
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EVIDENCE — DYING DECLAR- 
ATIONS There Must Be 
Clear Proof That Declarant 
Was Conscious of Impending 
Death and Had No Hope of 
Living. 


—Dying Declarations, When Ad- 
mitted into Evidence, Do Not 
Have The Same Value and 
Weight as Testimony of a Wit- 
ness Given in Open Court. 


Court of Appeals, State of New 
York 
The People of the State of New 


York. Respondent, v. Gabriel 
Bartelini, Appellant 

Present I 
Loughran 


Conway 


Ch.J.; 
Finch, Rippey, Lew- 
and Desmond, JJ. 
Abraham J. Gel- 
D. Saitta, Syl- 
Cosentino and Dennis 
counsel) 

Thomas E 
district attorney (Stan 


ehman 


For appellant 
linoff (Francis 
ller ot 


espondent 


le Fuld of counsel) 
Lewi J 

In the early morning of Oc- 
ober 30, 1930, Frank LaScala 
was shot while standing at the 
corner of Lenox avenue and 
One Hundred and Twenty-first 


street in New York City. He died 


from bullet wounds six hours 
late! More than nine years 
thereafter the present defend- 
ant, Gabriel Bartelini, was in 
dicted for the homicide and was 
convicted in the Court of Gen- 
eral Sessions of murder in the 
first degree. Upon this appeal by 
the defendant the district at 
torne ith commendable 
frankne concedes that, with- 
out proof of dying declarations 
by the decedent, there could 
have been no judgment of con- 


ction. Accordingly, our inquiry 

yes to the question whether the 
proof of dying declarations, 
vhen considered with relevant 
evidence vas sufficient to sup- 
port the juz finding of de- 
endant’s gu beyond a reason- 
ible doubt 
Reference hould be made at 
he outset to the testimony of 
the People’s vitne Arthur 
Donaldsol ho was the only 
yewitness te the homicide 
Short after midnight on Oc- 
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Recent Case Comment 


By Alfred C. Clapp 


A Probate Court Accounting De- 
cree as Concluding all Issues 
that are Fairly Presented as to 


Investments and that Might 
have been Determined on Ex- 
ceptions.* 


Mr. Justice Bodine has recent- 
ly said that a fiduciary is entit- 
led as of right to repose by rend- 
ering an account. In re Rothen- 
berg 129 N. J. Eq. 377. By “re- 
no doubt, the Justice 

pleasantly of a passing 


pose,”’ 
thought 


away beyond resurrection—ex- 
cept there be fraud or mistake. 
The issues which the fiduciary 
is most desirous of having put 
at their lethal ease, arise over 
the propriety of the investments 
he holds; for in that respect he 


is exposed to the largest of sur- 
charges. In that under 
the unreported case of Camden 
Safe Deposit and Trust Company 
v. Faweett (V. O. Buchanan, Au- 
gust 6, 1940)—the first of the 
four cases commented on here 


respect 


Right Of Police To Take 
Fingerprints Prior Yo 
Arraignment Upheld 
Los Angeles, (CCNS) tight 


of police to fingerprint arrested 


persons before their arraignment 


was upheld by Municipal Judge 
Irvin Taplin in a damage suit 
brought by one Walsh against 
Acting Police Chief David A. Da- 


vidson. 
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The board, which is headed by 
Solicitor General Francis Biddle 
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it appears that fiduciaries may 
have been asleep, but repose 
they have not had. 


In the Vice Ordinary’s direc- 
tion not to publish the opinion, 
I am I detect no wish ex- 
pressed or unexpressed against 
a public discussion of the case. 
The Vice Ordinary I suspect did 
not publish his conclusions part- 
ly because he thought them of 
little general concern after the 
case of In re Shaw 122 N. J. Eq. 


sure 


536, to which he doubtless felt 
himself bound. But the hundred 
or more copies of the opinion 


that I know to be in circulation 
around the Bar, bespeak 
markable concern it. 


a Tre- 


in 


In a word and looking at the 
Fawcett case broad'y, V. O. Bu 
chanan held that a decree al 
lowing an account constitute: 
no approval of the matters set 
up in the investment schedules 
to the account, i.e. the purchases, 
sales exchanges, the other di 
positions or retention of invest- 
ment Examine the case ra- 
tionale—-set up indeed in the 
opinion with that care and acu- 
men which the Bar expects from 
V. O. Buchanan as from hardly 
any other judge. It cannot be 
that the Orphans’ Court has no 
jurisdictior to adjudicate the 
approval of investment the 
opinion as I read it ‘others read 
it differently) does not say or 
imply such. ‘lhere can be no 
question but that an exception 
can be taken in the Orphans 
Court to an item in the invest- 
ment schedules and that the de 
cree thereon is conclusive. In re 
Herbert 125 N. J. Eq. 25 (E. & A.) 
reversing the Prerogative Court 


In re Cooke 96 N. J. Eq. 589, aff'd 
on op. 99 N. J. Eq. 423; Macy v. 
Mercantile Trust Co. 68 N. J. Eq. 





235; Tucker v. Tucker 33 N. J. 
Eq. 235. In fact, there are a ho 
of case which ich cep 
tion ha ee] usts ed 
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of court ‘Orphat Cou Rule 
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accord) requires the 

as to investment pe “ann 

ed” to the account d ti t 
rule does not require the sche¢ 
les to form a part of the - 
count To “annex” may n 
“to unite one thing to another’’— 
3C. J. 193 to unite with some 
thing else so as to make one 
vhole’—Webstetr New Interna- 
tional Dictionary. At most—with 
all respect to some common law 
pleaders—the word is unhappily 
ambiguous. The second reason 
the Vice Ordinary gives for say- 
ing that the account does not in- 
clude the schedules, is that the 
annexation of the schedules is 


required by rule of court and not 
by statute V. O. Buchanan 
makes this point twice and V. O. 
Fielder ide once before him 
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1930, 
southward 
Lenox 
reached the northwest corner of 
Lenox avenue 


to come out. Immed- 


Instant 
o the 
he found LaSc 





| AND LOAN ASSOCIATION 


| 14 Commerce St. 


he entered the driver's stat of a 
Ford sedan, and the car moved 
away. Rosenthal did not see the 


— face of the man who ran from 

Donaldson was the scene of the shooting 
on the west In the testimony of each of 
avenue. As he these two men is the important 


item of proof that when the de- 
cedent 


and One Hundred came out from the store 


and Twenty-first street he saw only one other person was there 
across the street on the south- the man who had beckoned to 
west corner a man facing west- him—and that it was that one 
erly beckoning to someone in a man alone who filed ) he 


iately ther eme rged from the From tl irl ) 
store man who proved to be tl 0 t é ho were 
the decedent, Frank LaScala. He ear the scene vine 
advanced to within eight feet of it occurred p to a con- 
the man who had beckoned to side t de b 
him, when iddenly the latter hich the deced lyiu de- 
fired two shot it LaScala and L a Up 
then ran to an automobile which D Peo - 
was parked on One Hundred and dence the defend { nallenge 
Twenty-first street. As the as- placeS emphasis up 
Ssailant mounted the running r sistenci betwee testimony 
board the car moved westerly ed at i the pres- 
toward Seventh avénue and dis- ent case in Novem 1949, and 
appeared I vol | 
At this point the fact should 54” u : 
be stated that although Don ' , 
aldson had seen the face of the tO 1930 uf pe- 
man who fired the shots and ‘YF& 4 ima As t ; 
fied, and although he was able ene nen ‘ to 
to describe the assailant as dark Pool essenti 
complected, thin and of a height ** th esl , ' 
about five and one-half feet, he rth at some i 
was not able, when called as a The first dyin declaration 


witness upon the trial, to point made py the deced and re 
out the assailant, although we ¢ejyed in evidence was given in 
assume the defendant was pres- response to questions addrssed 
ent before him to him bv the People’s witness 
Continuing with Donaldson's O'Connor, a de \ vho was 
testimony, when he heard the assivoned to investigate the case 
two reports and saw two flashes nthe } ' th murder 


the shooting 


where 


yf » ot ' . 
— ior arrived at the hospital 


store at about 12:45 A 


ala slumped down 








Ques Ol ed t ae cede VNile 
behind a counter bleeding pro- the latte: is lvi ip the 
fusely and in physical distress operating table in tl emerge 
Recognizing that his condition ency room Q Wha is the 
was grave, Donaldson, aided by frst question yu asked of the 
the witness Hillick, a police of- iniured man 1 yn the table? 
feer, and by Mamikoff, a taxi A. I asked tl ired man 
cab driver, rushed the victim to giq he f } vas going 
Harlem Hospital, where he ar- ,;, die from the iniuries he re 
rived at about 12:30 A. M. and oeived Q. What was the ansv ver, 
was at once placed upon an if any. which he made to vou? 
operat tab l the emer \ He savs. ‘Do e I am 
reney roon There his first dy oing it? I f Q. Did 
Ing Gec t was made which you ask hin yuestion ifter 
S presently to be considered that A | i What do 

Another of tl People’s wit , , Q 
nesses, It Rosentha 1 taxi Did he } } \ 
cab driver at the t e of the H LV I T ) 
murder 1 hi i D d 
cab north ra 1 LENOX avenue , y } } d 
As he approa d One Hundred Q. WI 

id Twenty-fi treet he heard you asked o ( \ 

report ike a gun shot” and A. No I said ! 
turned “to wh the report was «y uu are shot bod 
coming fron As he did so he hot uu. Why d 
saw a mal feet from the ho shot vo il 
southwest cor I of Lenox ave +9 Q WV 
nue and One Hundred and } } \A \ He d 
r'wenty-first reet, running ‘Maxie. the W B ) 
northward to the curb, where h him Q. Did k 
mor A. I did. I i him did! 
SAVE with | {Sat mean "Mme Weasel’ trom Ha 
TRUST ind he i de bed ‘T 

SAFETY FUNDS Weasel to f I 
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AVINGS he went talking about Bobby to 
Ss other people, and Bobby never 
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did send him anything 
NEWARK BLDG 


when he was in prison, and he 
Newark, N. J was asking about that. Q. Now, 
after the answers made by this 
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injured man—I am repeating 
the question, Mr. O’Connor—in 
which he told you in substance 
that a person called ‘The Weasel’ 
and Bobby Bartelini had shot 
him, will you tell us what fur- 
ther questions you asked of him 
with reference to the shooting 
and what answers were made? 
A. I asked him how did it hap- 


pen. He said he was in a candy 
ore on 12lst Street and Lenox 
Avenue, when Bobby come—a 
girl come to the store, come to 
the door, and asked him that 
ymebody ted him outside 


When he went to the d 
e opened doo! d oked 
l and iw Bobby and ‘The 
Weasel nd Bobby illed hin 
yutside the é ind he he 
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tive O'C I i q tioned 
him Tt te declaratio 
) er, W excluded upon the 
round that the decedent had 
dicated he did t then be- 
r 1e was about to di 
Dur the ro examinatio 
he me O'Connor there 
received in evidence a tran- 


I testimony given Dy 
O'Connor at a hearing in the 
Homi Division of City Mag- 


trat Borough of Man- 


ide 
Court 


ALES 


hatta on December 12, 1930 
rhe hearin involved Maxie 
Lowensteil known as “The 
Weasel,” who was charged with 
having killed the decedent La- 
Scala. From the transcript of 
testimony thus introduced in the 


present record it appears that 


O'Connor had testified in 1930 
that on the night of the homi- 
ide he had questioned the de- 
cedent in the emergency room 


at the hospital at 12:30 A. M. At 
that time he had asked the de- 
cedent, “Do you believe you are 
roing to die? to which the de- 
cedent replied No, not now 


rhat statement, made by O’Con- 


inder oath and only six 
. ks after the dying declara 
) vas made, varied on a tal 
) t we shi f rom the 
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‘ q ed OV made 
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930 } was rele g » tl 
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1:30 A. M., the hour of which he 
n take Y gave i 12:30 A. M 
If that explanation is to be ac- 


added in- 
sistency because in 1940 he 
testified that the 
1:30 A. M. was conducted by him 
after the decedent had been 
moved to a ward bed; in 1930 he 
testified that he questioned the 
decedent at 12:30 A. M. 
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he was on an operating table in of the certainty of speedy , 


an 

Evidence was also received of 
a dying declaration made by the 
decedent to his father, the wit- 
ness Pietro LaScala, who arrived 
at the hospital at about 2 A. M 
and went directly to the bedside 


of his son. He was asked: “Q 
Did you, after you first came to 
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Smith. ina v Me present trial that, at the 
Peopkk Pee 2 hour and place, viz, a 12:30 
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. 192 \ y bm, he asked the decedent “did 
ee Ga, “Hl «el that he was going to die 
234: Pp, ry » the injuries he received” 
6 N.Y a g that the decedent then said, 
¥ ‘ u see I am going out? 
lity of } ie roiten I mean I am 
10t depend »gpus “ die. 
form exnedampoth these recitals of what 
Oo unvir said by the decedent at a 
ye SD time and place cannot be 
rd yn the present record 
S. 96 ’ inconsistency of these two 
irs th ments of what was said by 
y expe .- decedent is not reconciled. 
how thus cast upon their 
en, al lity. However, we have 
in h red the conclusion that the 
ratic iry testimony was Ssul- 
mmon warrant the admission 
296 idence of O'Connor's recital 
Evids lying declaration made 
The d iecedent at 12:30 A. M. 
ett er 30, 1930. But the evi- 
the value of the declaration 
to weakened by the fact 
r is ye point in his state- 
cion 5 decedent said, “Maxie, 
Oo kn ame Weasel, and Bobby shot me 
d Stat ig upon the accuracy of 
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ie declaranty 


1ed all hop 
rd at hand: 


ch requiremaLike 
aken by a agg d 


the t 

tive O 

ment 

laced 

1) the night 
declar 
the 

at 12 A 

he wa 

bando 

S alte 

ade 


r Oatl 


Q 


in all 


Sertifi -atet 
ence 5 onds 










tions / ec oY 
COMP ANiEs 
ed Or 

J Isaue 
iVesT} 
rion TING 
New York 
en 9-0550 












pendiny dealikd ul 


MPANIE 


sister State Decisions 


unidenti- 
from whose 
gun 


hat man 
n the trial 
ol 


one 


d the flash fire was 


ith great 
conclude that the 
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ie by the decedent to his 
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we 


even 


avi 
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and was prefaced only 
decedent's statement, 
I die,” we properly re- 
evidence. Without dis- 


evidence in 


the 


detail it 


convincing 


the 
said that 
f this second declara- 


when con- 


by the 
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n } loubtful admis- 
it t are neither clear nor 
f r 

th this state of the record 


ve reach a consideration 
1g which we regard as 
which 


I s and so preju- 
ea > defendant’s rights as 
tequ.re a new trial in the in- 
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terest ot justice. At the close of 
the charge to the jury counsel 
for the defendant made the fol- 
lowing requests: “I ask your 
Honor to charge that the dying 
declaration, when admitted into 
evidence, is not to be regarded 
as having the same value and 
weight as the testimony of a 
witness given in open court, un- 
der the sanction of an oath and 
under the tests and safeguards 
which are there provided.” In 
response to that request the 
trial judge ruled: “The Court: I 
decline to charge in the language 
requested. I think I have cov- 
ered that subject in my charge 
to the jury, and I think they un- 
derstand it 

We believe the language of the 
request to precise state- 
ment of the rule relating to the 
weight which should be given 
dying declaration. Indeed, 
the request appears to have been 
framed in the language of Vann, 
J., writing for this court in Peo- 
Falletto (supra, p. 498) 
It is true that the trial judge 
had made brief reference in his 
charge to dying declarations and 
with which they should 
We do not think, 
that he had 
subject,” his ruling 
People v. Ludkowitz, 
supra, pp 243; People 
Kraft, 148 N. Y., 631, 635). In 
any event, we cannot say, in this 


be a 


to a 


ple v 


the care 
be considered 
| however, “covered 
the 


as sug- 


ests (see 


94° 
242, 


case, where a judgment of con- 
viction of murder in the first 
degree rests upon two dying de- 


clarations of doubtful admissi- 


bility and weak probative value, 


that the ruling last mentioned 
above did not prejudice the de- 


fendant’s rights. The judgment 
of conviction should be reversed 
and a new trial ordered. 


Finch, Conway and Desmond, 
JJ., concur with Lewis, J.; Leh- 
man, Ch. J.; Loughran and Rip- 
pe JJ., concur in result 


Addresses Available On 


Labor Relations Act 





The Federal Bar Association of 
New York, New Jersey and Con- 


necticut, No. 29 Broadway, New 
York City, has announced that 
has available for distribution 


number of printed 


to iawyers a 
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copies of the addresses of M 
Herbert Syme, General Counsel 
to the Pennsylvania State Fed- 


Labor and the Phila- 
Central Labor Union 
Alfred McCormack, of Cra- 

deGersdorff, Swaine & 
Wood, which were delivered at 
a symposium the “National 
Labor Relations Act and Na- 
tional Defense,” on May 22, 1941, 
under the auspices of the Associ- 
ation’s Committee on the Law of 
Labor Relations. Members of the 
Bar are invited to call or write 
for copies. Please enclose to 
defray cost of postage. 
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Recent Case Comment 


(Continued from page 1) 


in the case of In re Shaw supra. 
One would have thought that 
the rules of the Orphans’ Court 
were as binding as a statute. In 
re Sinovcic’s Estate 80 N. J. Eq. 
260. Of course they can be bind- 
ing on matters of practice only 
(R. S. 2:30-1); but I submit that 
this is not a question of juris- 
diction, but merely a question as 
to how an issue as to an invest- 
ment may be brought before the 
court—a matter of practice. 
The Vice Ordinary having de- 
fined the word “account” to ex- 


clude the investment schedules, 
proceeded without difficulty to 
hold that the petition, notice 


and decree for the allowance of 
an account do not contemplate 
an approval of the schedules of 
the account. The decree allow- 
the account is therefore not 
judicata as to anything set 
up in the schedules 

As possibly a second ground to 
support the opinion, the Vice 
Ordinary said that the Surro- 
gates in auditing the account do 
examine the lists of invest- 
ments, and he implied that if a 
decree on account constitutes an 
adjudication as to the propriety 
of the retention, sale, purchase 
and exchange of investments, it 
would become a decree by de- 
fault without the court making 
any checkup. In auditing an ac- 


Ing 


res 


not 


count many Surrogates’ offices 
but spotcheck allowances, i.e. 
check an item here and there. 


Furthermore, Surrogates’ em- 
plovees are usually laymen. Gen- 


era.ly speaking (I know some 
who know more law than law- 
yers) of what value is their opin- 
ion, say as to a question of an 
apportionment between income 
and corpus. However, overlook 
the nature of the audit; the 
principal poine I make is that 


the sole checkvp is with regard 
to allowances—items as to which 
the burden oi proof on the 
fiduciary. In practice no check- 
up is made whether the 
fiduciary has omitted charges 
account. As such 
of course, the burden 
yf proof is on the beneficiary. I 


decree 


‘rT 


1S 
to 


as 


to 


O. 


as to 


think an accounting 
would be admitted by 
Buchanan to be conclusive 
omitted items of charge in 
Were this not such a 
decree would indeed have a most 
narrow effect. Objections to se- 
curities retained are, in the na- 
ture of things, objections be- 
accountant’s failure to 
charge himself for a loss or de- 
preciation as to the securities. 
When a complainant or defend- 
ant gets a decree pro confesso, or 
a judgment by default, he needs 
musct prove merely the issues as 
to which he has the burden of 


or 


ren- 


SO, 


aaa 
eral 


cause ol 


proof; he need not negative 
those matters as to which de- 
fendant has the burden. Why 


then should there not be a judg- 


ment by default as to invest- 
ments without any checkup 
thereon by the court or the Sur- 
rogate; the same as there is, I 
take it, a judgment by default 
as to other omitted items of 
charge. 


It is true that if an illegal in- 
vestment had appreciated at the 
time of a first account, no ex- 
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ception could then have been 
taken to the investment; and so 
a decree on that account should 
not be held res judicata as to the 
propriety of the investment. 
Thére~are stronger arguments 
made by V. O. Buchanan for the 
Fawcett case, but they will be 
discussed presently in connec- 
tion with thé Ulrich opinion. 
The Bar, of course, was under 
duty to the fiduciary, called upon 
to obtain that repose as to in- 
vestments which Mr. Justice Bo- 
dine said was due. A couple of 
months ago in order to get 
around the Fawcett case, a peti- 
tion and notice on an accounting 
were presented in the Preroga- 
tive Court before V. O. Bigelow, 
containing a _ special provision 
looking toward the court’s ap- 
proval of the purchase and re- 
tention of investments; and he 
signed a decree on the account 
expressly giving that approval. 
About the same time a large 
number of accounting proceed- 
ings were under preparation for 
the Essex County Orphans’ 
Court, each of them to follow a 
procedure like that adopted in 


the case before V. O. Bigelow. 
In the Ulrich case—the second 
case annotated here, an opin- 


ion by Judge Flannagan, though 
in fact subscribed by the other 
three judges of the Essex Coun- 
ty Orphans’ Court—that court 
refused to countenance this new 
procedure. It said that trustees 
are selected to manage funds be- 
cause as a rule the creator of 
the trust does not regard the 
beneficiary having sufficient 
capacity. Furthermore, when 
beneficiaries called upon to 
object or acquiesce, at their peril, 
in investments, the court said it 
is likely that the purpose of the 
testator being defeated. The 
upshot of the law in the Essex 
County Orphans’ Court first 
that the question of the legal- 
ity of the investments will not 
be determined in an accounting 
proceeding. Second, the court 
left it open whether that 
question will be determined on a 
separate application for the di- 
rections of the court. Third, the 


¢ 


as 


are 


is 


1S 


as to 


court said that if it should en- 
tertain such a separate applica- 
tion, it would require (1) full 


personal service 
interested, those 
Judge Flannagan 
uled) as well as those 
the state; and (3) it may 
charge the trustee individually 


(2) 
parties 
without a 

has sit 


nee 1 
within 


testimony; 


on all 


for the costs of the proceeding 
and the taking of the testimony. 
In such a proceeding, of course, 
the burden of proof is on the 
fiduciary and the court may re- 
quire proof to support a judg- 
ment by default. A distinguished 
member of our Bar in writing 
an opinion on the Ulrich case, 
said for the department of un- 
derstatement: “I gather that the 
court looks unquestionably with 
decided disfavor upon such sp- 
plications”. 

The Ulrich decision inferen- 
tially brings out what to my 
mind may be one of the strong- 
est arguments pointed out by 
V. O. Buchanan for the Fawcett 
decision, namely that the Or- 
phans’ Court Judges themselves 
do not think that in an account- 
ing they are passing on the pro- 
priety of the investments. A de- 
cree on accounting should not 
be regarded as res judicata as 
to issues that might be raised 
over investments if the Orphans’ 
Court Judges universally would 
say that the issues are not be- 
fore them unless expressly raised 
by exceptions. My only answer 
to the argument is that I think 
I can say that many of the Bar 
thought the Judges were pass- 
ing on the schedules and for the 
Judges to take a contrary view 
is strange. 

More important, however, the 
Ulrich case lays bare the poli- 
cies which the Essex County Or- 
phans’ Court may have seen in- 
volved in the Fawcett decision 
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CRIMES WORD 
PHRASES — A Stakeh 
One Who Hoids The 
Wagered Until The De 
ing Event And Then P: 
As Previously Agreed. 

CRIMES—One Who Wa 
Not Guilty of Crime o! 
holding. 

—One Who Receives and 
mits The Proceeds of 
After the Contingen 
Been Resolved Is Not 
holder. 
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in Error vs. Robert E 
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Error 
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or defendant in error 
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Simandl; Harold Sim 
torney for George 
James A. Palmieri, 
for Robert E. Dudley 
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Chairma preparedness in a time of na- number of public housing pro- 
Vice-¢ | emergency involves not jects. This will include produc- 
hnilding “ks * mili- 
building barrac ks for mili- | tion according to schedule, de- 
Secr: forces, but building houses ‘ 
“ cacninii same _ termination of priority in work, 
nted n workers as well. In ‘ 
r, : n with the need for en- umendations on staff 
" wed housing facilities, an ex- tary requirements. In- 
m unde the title of recommeél ids ations of 
Management Supervi- and specialists, 
all been announced by the and 1 reporting on hous- 
S ce Comn n to fill ? wement policy, and 
n ent and hous- supervising the more vital phases 
er | Appoint- I nanagement program W 
b ( Seve be a t of the work. Hi 
ed tI i x ike cha e ol 
Ne n, D. ¢ nd the mi fa 
cludi } Defe R iect. This will iz 
Dit the | S -a espo! bili r sucl 
A Fa ) s: Tenant sels ( 
Ad: ! i tnagen pubdi re- 
er t Agi re, and ) ) an 
for Emer Ma 
Sa l 
tn eR a0 aa Qualifications 
a ) ed tion 
Es ) . res xperi 
I tl I f have vee 1 the field 
nd I - This experience ma 
ri a na een unedad a er 1n 
ere PRESS CLIPPINGS 1ectl vith a i pro- 
gent 6 ring every ect or public housi wend \ 
w J ) } ) e¢ he field 
ere . : 

8 THE ONLY COMPLETE f real property management o! 
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The BUREAU ublic welfare requriing sid- 

liscr | 11 Hill St., Newark, N. J. rable knowledge of housing con- 
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irge ) COMPLE TE LIBRARIES AND SINGLE erie) in ese housing fields 
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, 2 n law. engin ring, architec 
snd Clarks Boardman Co., Ltd. | tur iblic or business adminis- 
se] Tt Pill ace vy York, N.Y tratio ducational administra- 
a f t1ol iccounting, or social service 
©@l iit = -_ ee 
sudd FOREIGN ATTORNEYS For some of this experience ap 
ttle tl yropriate lle idy may be 
ttle tl a nih : 
tate. rurng LORENZO J. ROEL stituted 
olnts MEXICAN LAWYER Although the age limit for the 
reia TO MEXICAN CONSULATE three highest positions is 60 years 
—— ’ . id for the other positions 55 
Ss are 149 Broadway, New York : . ; eens 
BArcl 71-4797 ears yersons &bO f the age 
aUUe we vou limit may also apply if they meet 
———————————————- physical and other requirements 
IRDs AY Such perso! i 1t be certi- 
stakeh ons |HEXICAN AT TORNEY fied rp naneé appointment 
7 The sum , ered with Mewtcan Consulate hat thoir ¢ lif tir cs will he 
v DB. Le School Du nel JUaIIT1 ) lil D 
he Determn raduate shar nd C e 7 | 1 their y ict 
Merican Immigration Cases lassified 1d é ames listed 
hen Pays Ove : . fay fllir d . vhi 
est Luis Rojas de la Torre | for filling defense needs whic 
, ° ~oOnId e eaticfhied Vy Yr! 
o Wacers 50 East 42nd Street, N. ¥. | G NOt DC SRUSIICS DY NCEE 
: aad MUrray Hill 2-0780 | civil-service means. Applications 
ime oO! Stake e a 
must be filed with the Commis- 
- Washingt Offic O 
->s and Trani E : - ‘ “ae 
1s of a Wat LAW OFFICES r than August 14, 1941. Fur- 
so = » 4 rat 1 annlic 
cee a Gustave L. Goldstein her information and application 
Not a Stake ‘sigena Nattonal Bank Blég., rms may be class Be from an 
os Angeles, Oalsfornta +. second-class post office 
Also Attorney c.. Counsellor liege agg Pies inn Ce 
eC at Law of New Jersey r from the Civil Service Com- 
vy D F Bers cea Avotlable te Attorneve Onis 1issior Wz ston 
ert E. Duc —_ a — - = 
] F< 
= 7 a 
rrol Specialists 
J : 

CASES AND BRIEFS ON APPEAL 

prror: Har 

Sime 7d ARTHUR W. CROSS, INC. 
sorge Lom New Jersey Division of 

eri, PANDICK PRESS, INC. 


dley 


-73 CLINTON STREET, NEWARK, N. J. 
TetePHONE MARKET 3-4994 














a st 
nall 
tried 





ABSTRACTS of proceedings in Chancery and United States 
Court. 
CERTIFICATES of regularity of proceedings or corporate 


SEARCHES ‘in New Jersey Supreme and United States 


Courts. 
INFORMATION and forms in any of the departments at 
Trenton. 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


NATIONAL NEWARK & 


Prompt — Accurate — Reasonable 


TRENTON TRUST BLDG. 
TRENTON, N. J. 


ESSEX BLDG., 
Tel. Trenton 3439 
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Eleven Radio Stations Use 
“Liberty Under Law” 
Programs 


Ohio., (CCNS) — 
radio stations are 
“Liberty Under 


Columbus, 
Eleven Ohio 
now broadcasting 


Law,” under the auspices of local 
Bar associations and the public 


relations committee of the Ohio 
s Bar Association 

ese programs, presented 
transcription, consist 
dramatic sketches 
incidents in- 
questions and the 
and defining 
ights and privile citi- 
under the state and federal 


itayt 


Oonstitutions. 


state 
Th 
kly by 
-minute 
various 


a 
of 1 
portraying 
] ya] 
CL al 


lawyers 


VULVillS 


activities of 


the 1 res ol 





Liberty Under Law” was creat- 
ed by Irwin Johnson, director of 
developmental p! ns of Sta- 
ion WBNS, Colun and was 
fil broadcast over that station 

der the auspices of the Colum 
I lawyers l 





ul In by ar- 

ement with the Columbus 

B Chairman Roy L. Struble, 
Cincinnati, and the embers of 
the public relations committee of 
the te Bar Association devised 


vhereby the “Liberty Un- 


! broadcasts could be 
mad available to local Bar 
yroup throughout the _ state. 
Since that time more than 159 
individual programs have been 
presented throughout Ohio 

A few of the subjects are: 

Mr. Fixit” tells how erroneous 
idvice about tax returns may 
ead otherwise honest citizens in- 
o serious trouble: 

Right of Assembly” is based 

city ordinance prohibiting 
the use of public parks for the 
purposes of assembly and ‘“‘soap- 
box oratory ;” 

“Freedom of the Press’ is the 
story of an editor whose over- 
zealous writings put him behind 
bars for contempt of court; 


“Justice for the Soldier” tells 
of the use of the soldiers’ and 
ailors’ relief act to protect con- 
‘riptees while they are away i! 


training camps; 
Li is Illega is the report 
f the first znown case in Ohio 
ere a judge had the courage 
to declare an act of the Legisla- 
ture unconstitutional; 
Wanted: Americans Only” is 
script showing son of the 


which arise in manu- 
plants where employers 
that all workers be Ameri- 
‘an citizens take out citizen- 
hip papers 

Recently the State Bar’s pub- 
lic relations committee announc- 
ed a contest open to all members 
of the association for the best 
radio scripts to be written for 
presentation in this _ series 
the winners. 
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SURROGATE’S NOTICES 








ESTATE OF HELEN M. BENSON, deceased 
NOTICE of SETTLEMI I 

5 eby giv that the Accounts 

Subs ¢ and Trustee 





















August t 
Dat 1941 
B LOOME TI I cD NK & TRUST CO 
ANDREW G BOI Pr tor 
7 Nelson P wark, N. J 
‘.J.L.J.—July 3, 10, 17, 24, 31 
June 19, 1941 
ESTATE OF FRANK GILLETTE MASON, 
deceaser 
P t to the order of EUGENE F. 
HOFFMANN Surrogate of the ounty of 
Essex, this day made, on the a cation of 
the undersigned, Executors of said deceased 
notice is hereby given to the creditors of said 
deceased, to exhibit to the subscribers under 
oath or affirmation, their cls s and demands 
against the estate of said deceased, iwthin six 
months from this date, or they will be for 
ever barred from prosecuting or recovering 
the same & the subscribers 
tOF RT M. HEINE 
HORACE A. BRINCKERHOFF 
3 HILIP GOODELL, Proctor 
84 Bloomfield Avenue 
Me nteclair 
N.J.L.J June 26, July 3 17, 24 





CLEARING HOUSE FOR INTER-AMERICAN TRADE 


New York, 
lishtrent. of a clearing house for 


COMPLAINTS ESTABLISHED 


Estab- In describing the work of the 
organization, Mr. Campbell said: 





(CCNS) 


sifting Inter - American trade “Our facilities are free and 
complaints which will then be voluntary. Since the outbreak of 
forwarded to government and war, with its negative effect on 
private dispute-settlement agen- European export trade, a great 
cies for swift adjustment has number of American and Latin- 


been formally 


mission, 


announced by the American business men have en- 


Inter-American Commercial Ar- tered the inter-American mar- 
bitration Commission. The com- ket. Being new to the ways of 
of which Thomas J. trading in this new field, sorffe 
is chairman, maintains of them have run into trade dif- 


Watson 


hemisphere-wide facilities for ficulties and misunderstandings 
settling commercial controvers- If these disagreements are al- 
ies between North and Latin lowed to go unsettled, they cre- 
American business men and has ate ill-will and hamper govern- 
now extended its work through mental efforts at hemisphere 
the newly created agency solidarity 

An Inter-American Business . 
telations Committee, made up “One reason why many dis- 
of 13 leading importers, export- putes have gone unadjusted is 
ers, trade association executives, ar wlapapaeuaaaed — generally 
and trade press publishers, has have been unaware of the 
formed to supervise the work of many competent agencies exX- 
this “new trade link to smoother isting today which can settle 
relations between the business and adjust such _ situations. 
men of the Americas.” Therefore, in an effort to cen- 

The clearing house is designed cranes ee ape ae Con 
to protect buyers and sellers in plaints, this new agency has 
North and Latin America from been formed with a view to 
trading practices that may be studying, analyzing, and hand- 
inimical to hemisphere solidar- ung such matters and.to take 
ity, according roy Kenneth H such action as may be necessary 
Campbell, chairman of the com- © “eit solution 
mittee and director of the For- “Those commercial disagree- 


eign Department of the National ments which can be arbitrated 
Association of Credit Men. will be sent to the Inter-Ameri- 
e = can Commercial Arbitration 

Proposed Legislation Commission, while others will be 
—_-— routed to those trade, business 

S-451 Driscoll To provide that or government organizations 


judges of criminal judicial dis- 


best equipped to effect a speedy 


trict courts shall be appoint- adjustment with the utmost 
ed by the Governor with the good will.” 

advice and consent of the The headquarters of the Inter- 
Senate to serve until success- American Business telations 


ors are appointed and quali- Committee will be in the offices 
fied. of the American Arbitration As- 
S-452 Driscoll. To fix the terms sociation at 1230 Sixth Avenue, 
of advisory masters in the New York City. Joseph M. Mar- 
Court of Chancery at seven rone, former specia) trade com- 
years; prohibits them from missioner of the Department of 
practicing law in any of the Commerce, has been appoint- 
courts of the State. ed secretary of the committee. 


LEGAL NOTICES LEGAL NOTICE 
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! ! i) PA STATI OF NEW JERSEY 
CATE © sso ‘ DEPARTMENT OF STATI 
t CERTIFICATS ol DISSOLUTION 
whom these I may com 
WiHEKEAS It appears to my satisfaction, 
y suthenticated record of the 4 d- 
the ¥ tary dissolut thereof by 
t tl nie au th t k 8 
‘ ’ my ) j t ! that A i fo a 
it s te ‘ pal 
! tua 7 Acad Street 
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OF NEW JERSEY BEI De ok. 
JEPARTMENT OF STATE CERTIFICATE. OF FILING OF CONSENT 
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It ton WHEREAS, It appears t factio 
i r ’ by duly authenticat t eed 
th i it nn toe tion thereof 
anaes all “wa , , t th ;REEN 
it my offic ha > I WTS ” > 
ELECTRIC SERVICE CO,, Inc.| BROOK, HEIGHT: _ INCORPO! bre tah ot 
" f this Stat whose princiy : ‘ ‘ > 












sores ct agent ther and sarge there 
being tl 1 may t ad), has 
f ’ ¢ ir with tl requirer ts Seetio 
nm 14 1 th r 1 Statntes reliminary 
14 to the iss 1 this Certificate that s ch 
to s consent d. 
tion, . NOW THER EFORE I, JOSEPH A. BRO 
NOW, THEREFORE I, Joseph PHY Secretary State f the State of 
Secretary of Sts of the State « New Jersey Do Hereby Certify that the 
Do Hereby Corti vt that the ai anid cornoration did. on the J venth day of 
did, on the fourteenth day of July, 1941 Tnly. 1941. f in my fice a duly executed 
ein m vy office a duly executed and attested and attested « ent ir iting to the dis 
msent ir sriting to the dissolution of said | Caingion of 1 corporation, executed by 
) ited by all the stockholders) joe. than two-thirds in interest of the 
‘ said consent and the record | ctockholders thereof which said certificate 
‘ § aforesaid are now on file) ang the record of the proceedings aforesaid 
I y said office s provided by law a ~ fil my said office as provided 
IN TESTIMONY WHEREOF, I jy 34 
have hereto set my hand and af IN TE ‘STIMONY WHEREOF. 1 
fixed my official seal, at Trenton have reto set me hand and af. 
this Fourteenth dey of July, A. D. fixed my official seal, at Trenton, 
(Seal) me thousand nine hundred and this F leventh dav of July. A. D 
forty-one. (Seal) " the pusand nine hundred and 
JOSEPH A. BROPHY, fortv-on 
Secretary of State. TOSE P 1 A. BROPHY, 
ore nu of State 
N.J.L.J.—July 17, 24, 31, Aug. 7 $15.35) NOL uly 17 4, 31 $13.12 
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Recent Case Comment 





jued from page 3) 


the Fawcett case the 


is that the benefici- 
helpless creatures—are no 
the fiduciary and 
be made to except or 
it their peril. Against 
‘ase, the argument 
judgments by defau 
de idant to a decision at 
hether or not to put 
f hi iffirmative de 
he l i mpetent 
hould hire iwyel 
ol t { resup 
eces I av el 
vleder | he iv al 
iid I int ind 
mu A ha 
id—sdlite Orphans’ 
grt Rule 24. Surely he lawvel! 
ardian ad m are a 
the d It 
rth | vhethet 
belt ) ected are 
The take the cor 
‘ pel st con 
the depre ition of 
ommol! he taker 
ire ent ed to 
d whe entitled 
ire be winted 
te il eedil 
rotection Finally it 
idded that three-quar 
trusts for the last 10 
been drawn to save 





Counties where there are no 
trict Courts—we list for your 
of the 


myvenience Justices 


4 


CUMBERLAND COUNTY 


JUSTICE OF THE PEACE 
Notary Public 
39 Last Commerce Street 
Bridgeton. N. J. 
Phone 1341 











VAXWELL M. KRATZ 
TITLE SEARCHING 
Justice of the Peace 

8 S. 3rd St., Millville, N. 3. 

Home Addr 


» Sassafras Phone 693 





GLOUCESTER COUNTY 


HARLES C. THOMAS 





Justice of the Peace 
r Gloucester County 
38 South Girard Street 


Woodbury, N. J. 


Phone Woodbury 979-J 











HUNTERDON COUNTY 





Emmert Hoffman 
Justice of the Peace 
% Bonnell St., Flemington 
New Jersey 
Phones 20-R-5 


” 55 





OCEAN COUNTY 


FRANK PALMER 
JUSTICE OF THE PEACE 
Real Estate and Appraisals 

NOTARY PUBLIC 

Egypt, Ocean County, N.J. 


———_ 


JUSTICE OF THE PEACE 
Dever Township Recorder 


BENJAMIN NOVINS 


807 Main Street 
Toms River, N. J. 
Telephone 26 























Small Cause Court 


Charles L. Van Ness 

JUSTICE OF THE PEACE 
AND RECORDER 

Foster Street, Newton, N. J. 

Phone 128-R or 196 























an extra estate and inheritance 
tax, and not to protect the help- 


less 


The result under the Fawcett 
case—if it is the law—is that if 
a beneficiary sees an illegal in- 
vestment in an intermediate ac- 
count he can say why except 
now; if the investment goes up, 
th profit is mine; if it goes 
down the trustee pa of 
courst the beneficiary i an 
adult, might be estopped. But 
the burden of proof of estoppel 

on the fiduciary. The burden 


and the be 
tell the 


nenhclary 

fiduc 

that 

imprope 

id po 
Court 


Ny not 


knew all along 
‘sstment wa 
dictum a 
holding the 
that may be con 
rary t the Fawcett Ca City 
Bank Farmers Trust Co. v. Me- 
Carter 111 N. J. 315, aff'd 
114 N. J. Eq. 46; Pater 
Trust Co. 96 Eq. 141, 
aff'd 99 N. J. 27. These 


y de 


There one 


‘ ‘ ‘ 
ral 0 


Eq. 
Beam v. 
i. a 
Eq. 


son 
151 
to all que 
that are raised on 
thos 
Which might have 
But do not 
thi and the Court ot 
affirming the 
affirm the 
Ward 121 N. J. 
at pg. 606 
a dictum in 
case, which 
indicate 
pray 


¥CeR 
excep 


tion 
sed 
dwell on 
Err 
later case 


See 


tion and all que 


peel! oO ral 
the case 
point 
ors in 
In 
564 


Cid not 
Re 
aff. 

There is 
cett 
might 
accountant 


point 
Eq. 555, 


the Faw 
taken broadly 
that 


where an 
allowance 
for unrealized depreciation of 
securities, there might be strong 
r ground that 
the operates 
as an adjudication as 
of the investments 
me to the third of 
commented on here 
122 N. J. Eq. 536. 
it said ‘inter 
an accounting 
that a fiduc- 
hand of 
he is 


for contending 


accounting decree 
to the pro 
This 


the 


priety 
brings oO 
four cases 
re Shaw 
In that c 
alia) that 
decree adjudicates 
iary has 
a stated number of dollars, 
liable therefor in dollars. The 
Shaw to require an 
accountant to follow the doc- 
trine of revaluations as it is call- 


In 
ase 1S 
where 
balance 


on 


a 


seems 


case 


ed. Under that doctrine obtain- 
ing in jurisdictions other than 
this one, every time an inter- 


mediate account is filed the well 
advised accountant prays loss 
for unrealized depreciation of 
securities on hand and per con- 


a 


tra charges himself for unreal- 
ized appreciations to date. The 
making of such revaluations 


might be one way to get around 
the Fawcett case. It would not 
be tolerated in the Essex Coun- 
ty Orphans’ Court first because 
it would amount to a subterfuge 
to by-pass the Ulrich opinion. 
Secondly, the practice in this 
state by and large always has 
been not to permit such revalua- 
tions except in two cases: (1) 
where a fiduciary is dicharged— 
then he in his last accounting 
by charges and allowances for 
unrealized appreciations and 
losses, may show a balance on 
hand in current values—this 
protects the substituted fiduci- 
ary; (2) on a final account, 
where a fiduciary about to 
make distribution to a benefic- 
iary or—what is the same thing 
—where the executor is about 
to turn over assets to a testa- 
mentary trustee or guardian. In 
re Jay R. Monroe Estate Essex 
County Orphans’ Court July 15, 
1941. Revaluations thus present 
no solution to the Fawcett case. 

Under the new Orphans’ Court 
Rule 27, which 1s really a codifi- 
cation of our Essex County prac- 
tice, the account must show 
both inventory and current val- 


- ~ 


is 


ues of securities. But this will 
not help under the Fawcett case 
as these values are in the sched- 
ules and therefore part of 
the account 

Several practitioners, to my 
knowledge, are planning to take 
the Fawcett principle before the 
Court Errors, believing it to 
be erroneous. In support of their 
position, there has recently come 


no 


ot 


down from that court an argu- 
mentative dictum in Rothen- 
berg v. Fidelity Union Trust 


129 N. J. 
fourth case here 
said that 
might 
adjudication 

legality ot 
impropriety 


the 
That 
accounting 


Company Eq. 361 
annotated 
court an 


decree well constitute an 


by default as to 
if 
to 
the 
If 
dis 
raise an 18 
by default 
conclusive ¢ the 
Jersey practitioners 
generally 
facts 


prieties a 


the an investment 
with 
Investment is 
This I think 
a pleading does not 
facts that 
judement 


the 
the 


account 


respect 
set up in 
sound 
fairly 

close the 
sue a 

not be 
New 


not 


should yn 
issue 
have accounts 


et 


1hh 


up pointing to impro 


to Investments; 
York 
in 


many 
more New practitioners 
New York 
their law i: 
this 
been interest 
the February 
Review by 
and Harrison 
the New 
Bars. Ref- 
erence is to that article 
for authorities. The New York 
law apparently requires the ac- 
countant to set up enough facts 
to put the in- 
quiry; but need 
up illegal 
the Matter 
of Schoenewerg 290 N. Y. Supp. 
817, aff'd 277 N.Y. 424, 14 N. E. 
(2d) 777. However, probably in 
this state a beneficiary cannot be 


have done so ac 


countings, a much 
built 


tion 


better up regard 
has 

ely discussed 
1941 Columbia Law 
Sidney G. Soons 
F’. Durand, member; 
York and New 


made 


in 
The que 


Ih) 


ol 


Jersey 


beneficiary 
the 


the 


on 
accountant 

legal or 
investment 


not set 


status of 


estopped unless he not only un- 
derstands the facts, but also his 
legal rights. In re Shaw 122 N. J. 
Eq. 536, 543, supra. Assuming 
such an understanding is neces- 
to effect extrajudicial 
estoppel, should not an account- 
decree, of which benefici- 
has notice, be binding where 
the account sets up the essential 
and sufficiently demon- 
strates the question without ex- 
pounding the law? 

The Rothenberg case indicates 
that if there self-dealing or 
sale to the trust through an af- 
filiate tied to the trustee with 
an interlocking directorate, 
there must be a statement of 
the affiliation and personal in- 
terest of the fiduciary. Likewise, 


Sary an 


Ing a 


ary 


facts 


1S 


there should be a statement in 
an account as to the condition 
of mortgages in default. Fur- 


ther, when the trust owns most 
all the stock in a family or close- 
ly held corporation, there is a 
problem in New Jersey as to 
what should be set up in the 
accounting. I left the question 
open recently in an opinion as 
Advisory Master to the Essex 
County Orphans’ Court. In such 
a case New York Surrogates re- 
quire balance sheets and profit 
and loss statements of the cor- 


poration. Matter of Witkind 4 
N. ¥. Supp. (2d) 933; Farmers 
Loan and Trust Co. v. Pierson 


222 N. Y. Supp. 532. The ques- 
tion is what jurisdiction, if any, 
have probate courts in this state 
to go into corporate affairs. 
When there ic a question as to 
the apportionment of stock divi- 
dends, or as to securities re- 
ceived on exchange for securi- 
ties owned by decedent, there 
should be a disclosure at least 
of sufficient data as fairly to 
raise the issue in the minds of 


the court and the beneficiary’s 
lawyer, if they should read the 
account. 

You have asked me to tell 
you of a current probate prob- 
lem; asd_I have taken you lit- 
erally giving you the problem 
without the answer. To sum it 
up, the Fawcett case holds that 
an accountir & decree is not con- 
clusive that 
might have as to 
the investment V. O. 
Bigelow has rendered decree 
(but no opinion, that I know of) 
that at least by varying the pet- 
ition and account 
so that the application appears 
for the 


respecting issues 
raised 


schedules. 


heen 


ral 


notice as an 


expressly to be one ap 


proval of the purchase and re 
vention — of investments, the 
court will expressly give that 
approval. The Essex County Or 
phans’ Court in the Ulrich case 
has gone contrary to the de 
cree of V. C. Bigelow and fur 
ther has indicated that it would 
not favor an application of a 
trustee to get approval of in 


vestments. Under the Ulrich case 
most Aduciaries will choacse 
rather to take their chances on 


ultimately settling with the ben 


eficiaries than to apply to the 
court for approval of invest- 
ments, with the court regarding 
the application with no great 
favor and with the possibility of 
personally paying the costs of 
the proceeding. It may be that 


in courts other than Essex Coun- 
ty Orphans’ Court 
ant can get around the Fawcett 
case in intermediate accounts by 
showing in the body of the ac- 


an account- 


count unrealized depreciations 
and appreciations. It may be too 
that the Fawcett case is wrong 
and will be overruled in the 
Court of Errors. For this view, 
the argumentative dictum of the 
Court of Errors in the Rothen- 
berg case gives support by say- 
ing that a default accounting 
decree may well be binding if 
the improprieties of the invest- 
ments are confessed in the ac- 
count. Only after confession will 
the accountant get that repose 
that Mr. Justice Bodine offered 
him. 

Award For Burns From 


Leaking Bottle Denied 


A 


a 


San Francisco, (CCNS) 
$5,000 judgment awarded 
child for burns he received from 
a leaky hot water bottle pur- 
chased from Sears, Roebuck & 
Co. was reversed by U. S. Circuit 
Court of Appeals on the author- 
ity of the California cases. 

Judge Curtis D. Wilbur, writing 
the Court’s opinion, found the 
state law does not require a 
merchant to exercise care to dis- 
cover defects in an article in 
common use and purchased by 
him in the usual course of trade, 
without knowledge of its danger- 
ous qualities. 

The suit was based on a charge 
of negligence. The reversal was 
“without prejudice to the right 
of plaintiff, if so advised to 
amend the complaint and to ad- 
duce evidence to show the 
breach of an implied waranty,” 
which “evidently” was not made 
a basis of the original action. 

Dissenting, Judge Healy held 
that the complaint had suffic- 
iently alleged a bgeach of im- 
plied waranty that the hot water 
bag was reasonably fit for the 
purpose for which it was bought. 

Testimony im the original trial 
was that the child had been sev- 
erely scalded by water leaking 
through a faulty stopper in the 
bag, when he was only 11 days 
old. (Marhenke v. Sears). 


Pre-Trial Procedure To Be 
Extended After Experience 
In Chicago Courts 





Chicago, Ill., (CCNS) Less 
than one year’s operation of the 
pre-trial procedure has convine- 
ed the Municipal Court of Chi- 
cago that the plan speeds up the 
administration of justice and re- 
duces expenses Consequently 
the plan is being extended from 
cases involving $200 or more to 
all types of civil jury cases, the 
American Municipal Association 
reports 

As a further result of the Chi- 
cago experience, a bill was passed 
by the current Tllinois Legisla- 
ture making pre-trial hearings 
applicable all courts in the 
state. This would make Illinois 
the first state to have pre-trial 
courts throughout 


to 


Starting June 16, of this year, 
all attorneys filing cases in the 
Chicago Municipal Court were 


asked to designate whether they 
wanted them assigned to a regu- 
lar jury ent first to the pre- 
trial branch. The judge presid- 
ing the pre-trial conference 
the trial judge, and both 
parties can present their facts 
without fearing any prejudice at 
the trial of 
During the 
months the 
procedure was 
tal 
out 


Oo! 


al 
is not 


the case. 

10 
pre-trial 
in the experimen- 
stage, a total of 2,176 cases 
of 4,200 on the docket were 
disposed of, compared with 1,400 
of 4,300 cases in a similar period 


approximately 
Chicago 


the previous year. In terms of 
cases settled per day,.the 1939 
record showed an average of 1.7 
cases per judge, while the 1940 


record under pre-trial procedure 


howed an average of 2.9 cases 
per judge. With five judges sit- 
ting at once, the daily average of 


cases settled after pre-trial court 
was inaugurated was thus near- 


ly twice as many as in 1939. 


The record of 50 per cent of 
cases settled under pre-trial was 
exceptionally high, partly be- 
cause some of the cases were 
seven to nine years old, according 


to Judge Oscar S. Caplan, one of 
toe first pre-trial jurists. At 
sent, no cases are the docket 
that were filed much longer than 


one year ago. 


LAWS OF 1941 


A-202 Aa Chap. 251 P. L. 1941. 
July 10. Permits the State De- 
partment of Health to decide 
who shall be allowed access to 


pre- 
pre 


on 








the original records and in- 
dexes of births, marriages | 
deaths 


A-313. Chap. 253. P. L. 1941. July 
10. Fixes the fee for recording 
certificates of credit unions at 
$3.00; discharging a “stop no- 
tice’ 25c; filing an order dis- 
charging a “stop notice” $2.00; 
search of records of hospital 
lien claims 50c. 

A-437 Chap. 258 P. L. 1941. July 
10. Permits the enforcement of 
assignments of liens of pro- 
cessors of goods. 

A-504. Chap. 262 P. L. 1941. July 
10. Corrects an erroneous rep- 





etition in the Act providing 
for service of civil process on 
non-resident motor’ vehicle 
operators and owners. 

Competent attorney, B.S., LL.B., 
20 years experience as general 


practitioner in New Jersey, admit- 
ted to New Jersey Bar in 1921 and 
to New York Bar in 1925, enjoy- 
ing good professional reputation, 
desires connection with reputable 
law office in Newark or immediate 
vicinity either on a partnership or 
other mutually satisfactory basis. 
Reply Box 522 
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UNGER REAPPOINTS GREEN CHAIRM 
MEMBERSHIP COMMITTEE 


President Milton M. Unger an 
nounces the appointment of the 
Special Committee on Member 
ship of the State Bar Association 
with the re-appointment of Har 
ry Green, of Newark, as the Gen 
eral Chairman thereof, and the 
members from the _ respective 
counties as follows 

1941-42 List of Members 
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New York, (CCNS)—In a 440 - , ed the distinction betw og, 
: ; Investments Eight Years ‘ 
page study of the results of the , . nas and non-legal investi ts @ » 
. . Justified by Conditions us pie 
proportional representation sys [CNG withdrew the protecti ee 
: Philadelphia, P., (CCNS) A 
tem here and abroad, Dr. F. A ed for beneficiaries by a 
‘ trustee into whose possession _ sof 
Hermens, associate professor of fiduciaries to treat bot at 
lit r come non-legal securities has 2 
politics at the University of Notre securities alike 
, some discretion as to whether to 
Dame, concluded the system is a Justice William B. I 
ie wart convert them immediately or to 
failure and a definite obstacle to ing the majority opini 
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GOLF AND SWIM 


2200 FEET CLOSER TO THE SKY 















Give summer heat the go by. Help your- 
self to a pleasureful vacation amid moun- 
tain air-conditioned surroundings, or in 
the waters of a sun-warmed lake. Food 
is excellent and garden fresh. Rates are 
reasonable. (Selected guests.) 


Lakeside 
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Forest 


EAGLES MERE, PENNSYLVANIA 










































torney until he joined OPACS at 
$5,000. 

John H. Eisenhart, Jr., Harvard 
35, another $5,000 OPACS attor- 
iney received $3,800 when he 
worked for the Interstate Com- 
merce Commission. 

Philip G. Kidd, Oklahoma ’28, 
a $5,600 OPACS attorney was 
paid the same salary by a New 
York city trust company. 

John R. Lazenby, Harvard ’06, 
who is being paid $4,600 came to 
OPACS from the private practice 
of law. 

Harold Leventhal, Columbia 
’°36, who is on the OPACS payroll 
for $5,600 formerly was a $6,000 
attorney with the Bituminous 
Coal Division. 

Daniel F. Margolies, Harvard 
35, received $3,800 from the Sen- 
ate education and labor com- 
mittee until appointed an OPACS 
attorney at $4,600. 

Henry S. Reuss, Harvard ‘36, 
who draws $4,600 from OPACS 
was last employed as Milwaukee 
assistant corporation counsel at 
$4,000 
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(Continued from page 4) 
Stakeholders with respect to a 
check for $233 delivered by 


Thomas A. Davis, Jr. to Robert 
E. Dudley and made payable to 
George Lloyd 

The proofs were that bets 
were made between Davis and 
Lloyd and were placed either 
directly by phone or through 
Dudley as a channel: and after 
the races had been run, the 
winnings would be charged 
against the losses and Dudley 
would go to Davis with a state- 
ment of the figures and collect 
the difference due Lloyd. The 
gaming debts were paid by Davis 
to Dudley either in cash or by 
check made to either Dudley or 
Lloyd 

At the close of the trial de 


fendants moved fdr a directed 


verdict. They now argue that it 
was error to deny the motion 
The indictment charged that 
eihinte nts held money wagered 
upon a race “thereafter to be 
run.’ The proofs do not support 
this. The check was in payme! 
of losses already incurred. But 
more than’ that, the functio 
o! stakeholder 1 to receive 
and hold the sum wagered 
against the determining event 
and then pay over to he 
winner. A_ stakeholder ye 
selected by the 1est O 
hold the wager til the 
tingency is determined and n 
to pay over as p greed 
The indictmen ere } 
the defendants dt kK 
holders. But he 
that I d i invt 
but a wagerer and Duc 
\ ere le 
mone) " Ch 
wagel 1 s d. He f 
1eithe | 
@ SLARE ide \ al 
ll ol re t ind a rdic 
should have been directed 
their favor 
Reversed 
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For plaintiff: William George orderly Person Violations By ment Action By Mortgagee terest of all parties. This. y. LX 
For defendant: John Drewen the Creation of Criminal! Judi- Against Wife of Person In not against a person in mix. 
> > lhoeant ‘ePUlTeEN » . . ‘ one ° Re NO eee aa ee ee ia ee a] 
ae P. Nugen Drewen & cial District Courts. Military Service. service and is not br 
Nugent H y Tan P , _ a" 
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Defendant appeals from a 4 mes a 1ing, Prosecutor \v Where Wife Only Is In Section 300 deals 
j nN _wainst her on son i rC P ’ € he . . - rans . 
judgment again her mia u son County Court of Com Possession Even Though Title subject of distress or 
death claim arising under a mon Pleas, Thomas H. Brown Be In Both by the Entirety of the wife of a pers: 
policy which insured the life of Judge and Michael J. Gill tary service where the 
plaintiff's daughter. The pre- Warden of Hudson County New Jersey Supreme Court not exceed $80 ye r month.’ 
} . 7 * a 2 0 “ I I rT 
mium was due quarterly on Penitentiary, Respondents Camden County provisions relate to 1: . 
, ‘i is 1S1I0ONS relate an rd 
January 19th, April 19th and July 17. 1941 The Union Labor Life Insurance tenant situation and rd 
‘ \ i ‘ 7 . Leiiail’ SlLUE i101) al 
so on. Insured died June 19th fe ; Company, Plaintiff, vs. Thura upplication her 
‘or rosecu 4 aVY “*h - , 1 ‘ Avppicalivll i e 
1938. The policy allowed 31 days For prosecutor: Raymond Chas O. Wendeborn, Defendan The motion to strik J 
c > 2 ? ] » Y ] 1 movon Ss ce tl 
of grace fo pavment at an; Leo Rosenblum of counse Julv 15. 1941 vill therefore b r) 
I 1en | ge nary ; uly kk ‘ will therefore be granted Dis 
premiums, stipulated that after For respondents: Charles Hersh- For the motion: Lionel P. Kris- 
‘ ult in ‘ n + nr ilIm<« enste = wn “TY . ATES - 
- fa paymen premium teller SURROGATE'’S NOTICE 
+ int y ioht ) ne rr rie 2 
e policy might be reinstated Perskie, J Contra: Samuel Kalikn -_ 2 
on certain conditions and de The questi here presen ted is 
clared that modification of whether the ~~ ‘stmine! | Fauner, &. C. C 
whethe he Firs Cr ial 
the policy term ild be ilid Court of Jerse Cit has juris This is a motio to strike a 
unless n ¢ ht ip ed - ‘ . nswer it } tment suit 
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The Ja } 193 cating ' this motion state that the plain- 
premiun a d t ff he holder of a bond and 
90 Prose vho wa und 
Marcel ith. At t f vas ortgage made by defendant 
, lilt beil d derly pe , a a 
11d I agent : d her husband on Ja 
vho receipted the 80n, contend re ry 13, 1941, there was a defau 
sdi ist exclusive 
otvice i} all r ; a . - payme ind pla itiff has ex 
pa the ¢ oO \ 11 . = : . shah re S tio ie¢ } 
+] " 4 wa é ni idicial , ne goby 
tn Ap yald ' tud Cc Da ce daue a tnat possessio! 
Th. ’ : 11st r 1a oO . . 2 
The comp ece d } ( has been de ded and refused 
thes = 1 did nin ‘ . " ; The affiday her state 
; , ied ) l f i€ i t Z . 
a’ ‘ 1 vhetl aetenda ae € ¢ e Dy 
nsure¢ dea r ’ AC ELIS . ] + + } } ’ 
oO plaintiff I C ul Ci fog. | Oe ‘ - ae 
—— ‘ é is tenan by the ¢ re id 
ne vould | C1 mpetent tribu d : : 
" . 1eTenda: S Dé ed 
ecelpt ) de ( i ea saictio 3 onan “ 
I : Dana 
receipts si d 4 Unde iis ae ers Ss 
ilar offe vy RS. 2:206-3 P. L. 1939. hea rhe ' é up et 
mm Ju } s sl I ld | ea Ice ; sap : Phe : , : 
App ant contends the trial court. criminal . ! cord i f 1e! nuspand ic 
‘ é 1 Dé I Na R sf 
Ss court In muni clip es oO - 
é S ( 5 he Ac ce . . - . 
Ay pe di E : Crin 21 C la Nn iu : 
ld ea ( De \ I ‘a : s _ d : eg “ 
‘ we bond and age is barred b d sued 
S ¢ i€ i . a 
, : Soldie and S; Civi : fenc t 
] l er ( é 1 a sz 
. : : ; Re Act 1940 Largest direct leaders in New Jersey 1 
( ne Pr ¢ end type mortgages including FHA end coe : 
; : ; “ The second defense € ventional loans. Direct lenders of constree v: is 
hl risdl Was eda oO! 2 tioe funds to Builders, Developers, Hens 
SS ' e 040 snd S l€ id i ~ Buyers. Call or phone for consy\taties 
novea { 6-226 . d rred without ebligation. 
»:212-41, P. I 940. T a ‘- 1040 Sprtnchielé Ave., Irvingtos : 
Oo d ed Crip 11 Jud 1 e dete z Phone: ESsex 3-9300 qd 
- litera Cedar Lane and Queen Anne Road 
Di ict (¢ . Hud - TEANECK 
aa C ¥ : Ea Phone: TEaneck 6-8303 ff 
) ind } ACE ; } 
era . ' ide sband UNDERWOOD - FRANKIE 
. ‘ Cie a 
, reate by lav : »” MORTGAGE CO. 
rfe tl ; E Act é 
. ‘ Sf é eXeé if tis ven | 
by Le d Jus gone “ 
Di ) , d S nd re y = 
pe d St MANY YEARS f 
"I Aa » 
aacitiad p ace OF EXPERIENCE { 
d eC é ie 
ne al ex is 
a sd disorde “ . R ! 
eg hncasoe a LAW PRINTING 
rl d we r suspend { 
A ut 
. ses enables us to assist | 
( “x : 
fenda a ers $ you in the preparation | 
knowil etained by I = i and printing of ill 
c C rros l 
a i . > if - 
‘ ( yea ort ~ j . 
: ogee pe | LEGAL DOCUMENTS Qbissric 
a ‘ 
om nO The court cann ( ' ered fidavit mus oa > rome 
el | 4 filed sl dotend THE FfourT PRESS Giles! 
r : 7 d saints pon 
ae . . 
Appt ! ye oe .d is] ain Ofice and Plas tie 
point “ ng: ees Nit " 150 BAY ST., JERSE) (IT) ‘ 
= | 5. 1 irt is obliges o : JO. 2-4127-8 
SRT COR i ras sea of 2 > Branch Office vi 
to prove b k © lewial aioli suits 1s 790 BROAD ST., NEW iRK TE. Ha 
pavme! ( do so. It d see ‘ sé ed b va9 ) " MA. 3-0893 Count P 
ut 
pt | } eS ae Boart 
vas held as ot 
ne prior acts rg ( 
A a K da diction ) } ) = hae rad 4 - . ants 
nissabl ’ 4 Be 4 We specialize EXCLUSIVE! . 
: Accordit t ist be held tl . ; . . ril <0, lf 
f mone I d — a . A ~) the Examination and Insurin: . 
, the court here ha Inimp d - . ; , B 
a : r : a oe of Titles to Real Estate in Ne" 
isdiction to try the 
urther a f Jersey. 
eur ene! Pruul it dismissed witl Sts ie 
pia fT ) ed id 
tice ! he rs NF “wD nay 
ivy) 7 } + AE 
ay ds deposit, and th New Jersey 7 
defenda s ¢ e @s ppea 
, A. LAWYERS TITLE GUARANTY , 










send a Sketch or 
of your imventron 


FREE 


Mode! 
toe = 


; PATENT YOUR IDEAS) 


CONFIDENTIAL ~ 
ADVICE 


yea TA 


fr 


the 


serie 








Pat 


Ott 


rec — searched / 


Published by 
Sinnickson Chew 
& Sons, Co. 
37 No. Third Street 
CAMDEN, NEW JERSEY 
CATALOGUE ON REQUEST 














for ANY invention or Trade Mark 








| COMPANY or NEW JERSEY 





A New Jersey Corporation 


ORGANIZED 1927 


Serving New Jersey 





7 NELSON PLACE 





NEWARK, N. J. 











RATES ON REQUEST 


th 4 
% 


Tel. Mitchell 2-7875 










. 


